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October 4, 2010

My, Jay Angoff

Director

Office of Consumer Information and Insurance Oversighi
U.S. Department of Health and Human Services

200 Independence Avenue Southwest

Washington, D.C, 20201

Re:  Request for Comments Regarding Exchange-Related Provisions in Title I of the Patient
Protection and Affordable Care Act, 45 CEFR Part 170

Dear Mr. Angoff:

Tharnk you for the opportunity to provide feedback on your request for comments on the
Exchange-related provisions of Title T of the Patient Protection and Affordable Care Act
(PPACA). Minnesota, like many other States, will not be able to provide detailed answers to
many of the questions posed in this request for commments as State officials are in the early stages
of gathering diverse perspectives on broad Exchange-related questions. We anticipate that
Exchange-related issues will be discussed in our upcoming Legislative Session and that many
creative ideas and guestions will arise over the next few months and vears. Given the complexity
of the topie, we ask that the Department of Health and Human Services (DHHS) engage States in
an iterative process regarding the implementation of Exchanges across the country.

We have appreciated the willingness of DHHS officials to meet with State officials on an
ongoing basis to discuss Exchange-related issues and we ask that this continue over the next few
years, Specifically, we ask that DHHS reftain from providing strict guidelines, but instead
provide a variety of acceptable Exchange parameters and estabiish a mechanism for States to
engage DHHS on creative Exchange ideas to facilitate 2 more competitive market that
encourages greater value from health insurers and health care providers.

With this in mind, we strongly urge DHHS to allow for the maxinmum level of flexibility as
allowed under the law. The PPACA acknowledges the diversity of health care markets across
the counity by permitting a variety of Exchange structures, Flexibility is particularly important
regarding the scope and market role of Exchanges and the standards for plan certification and
rating, network adequacy, markeling, and risk adjustment, Flexibility in these areas will allow
States like Minnesota that have enacted nation-leading reforms to improve gualify and reduce
cost through measurement, transparency, care redesign, and payment reform to take full
advantage of the possibilities of an Exchange to facilitate a more competitive market, while
avoiding adverse selection between an Exchange and the outside market. '
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There are areas where clear and early guidance wouid help States evaluate the range of Exchange
options and costs. For example, guidance on the essential benefit set will help States evaluate the
impact on State coverage laws and State-based coverage programs such as MinnesotaCare,
Guidance on interoperability standards and whether the federal government will establish a basic
information technology infrastructure template for Medicaid and subsidy eligibility
determination will help States assess the level of resources that would be needed to establish and
operate an Exchange.

In addition to these general comments, we have also'enclosed responses to some of the specific
questions posed by your request for comments. Our responses are informed by & request for
public comment issued by the Minnesota Departments of Health, Human Services, and
Commerce in August of this year. Again, thank yvou for this oppor: turuiy to provide comments on
the Exchange-related provisions of fhe PPACA.

Sincerely,

April Todd-Malmlov

State Health Economist

Director, Health Economics Program
Minnesota Department of Health
April. Todd-Malmlovi@state.mn.us
651-201-3561

Brian Osberg

State Medicaid Director

Minnesota Department of Human Services
Brian.Osberg@state.mn.us

651-431-2189

Manny Munson-Regala

Deputy Commissioner

Minnesota Department of Commerce
Manny Munson-Regala@stateinn.us
651-296-4051

Final Draft 10-4-2010



Page 3 of 11 Minnesota Departments of Health, Human Services, and Commerce
Cctober 4, 2018

C. Exchanve Operations

2. For which aspects of Exchange operations or Exchange standards would uniformity be
preferable? For which aspects of Exchange operations or Exchange standards is flexibility
likely to be particufarly important?

For most aspects of Exchange operations and standa;ds we strongly urge DHHS to allow for the
maximum level of flexibility as allowed under the law. We ask that DHHS provide a variety of
permissible Exchange parameters instead of strict guidelines, We also ask that DITHS establish a
process for States to engage DHHS and receive timely responses on questions, issues, and
innovative ideas. |

Fealth care provider and insurer markets vary throughout the conntry, Thus, flexibility is
particutarly important regarding the scope and market rofe of Exchanges and the standards for
plan certification and rating, network adequacy, marketing, and risk adjustment. Flexibility in
these areas will allow States {ike Minnesota that have enacted nation-leading reforms to improve
quality and reduce cost through measurement, transparency, care redesign, and payent reform
to take full advantage of the possibilities of an Exchange to facilitate a more competitive market,
while avoiding adverse selection, We also ask that federal Exchange regulations pertaining to
governance structure give States the flexibility to pursue options to address State Exchange goals
within their specific State laws without the complication of additional federal rules.

There are some arcas where clear and early uniform guidance would help States evaluate the
range of Exchange options and costs. Clear and early guidance on the parameters for the
essential benefit set will help States evaluate the impact on State coverage [aws and State-based
coverage programs such as MinnesotaCare. Early guidance on the availability of federal data and
uniform eligibility requirements for Medicaid and subsidies will help simplify the eligibility
process for consumers and reduce administrative costs for States. Guidance on interoperability
standards and whether the federal government will establish an information fechnology
infrastructure for States to use as a template will help States assess the level of resomrces needed
to establish and operate an Exchange.

6. What factors should Exchanges consider in reviewing justifieations for prentium
increases from insurers seeking certification as QHPs?

Review of premium increases must take into account both affordability and solvency. Depending
on what States determine to be the role of an Exchange, rate review and plan certification may be
functions best performed by State insurance regulators instead of Exchanges. Rale review and
most certification requirements are inherently insurance regulatory functions. Thus, to avoid
duplication of regulation, reduce administrative/operating costs, and utilize existing experience
and expertise effectively, federal regulations should acknowledge that Exchange rate review and
certification functions may be conducted by or in consultation with State insurance regulators,
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0, Oualified Health Plans (QHPs)

1. What are some of the major considerations involved in certifying QHPs under the
Exchanges, and how do those considerations differ in the context of individual and SHOP
State Exchanges, subsidiary Exchanges, regional or interstate Exchanges, or an Exchange
operated by the Federal government on behalf of States that do not elect to establish an
Exehange?

One of the mast important considerations regarding the certification of qualified health plans for
an Exchange relates to adverse selection between an Exchange and the ouiside market, Although
product standards, risk pooling, and risk adjustment provisions in the PPACA will help to
mitigate the impact of adverse selection, the existence of different certification/regulatory rules
and different types of produets inside and outside an Bxchange could lead to different types of
consumers purchasing inside versus outside an Exchange.

For example, if the rules and types of products inside versus outside an Exchange are different
and lead to more extensive and expensive coverage inside an Exchange versus ouiside an
Exchange, the Exchange may only attract individuals and small groups that qualify for subsidies,
Those not qualifying for subsidies may be more likely to purchase cheaper insurance ouiside the
Exchange. This is a particular concern for small group enroliment, as the subsidies last for two
years. I this example, the mote extensive coverage inside the Exchange could also lead to sicker
individuals and groups enroliing in the Exchange versus the outside market.

Related to the issue of adverse selection and certification, we ask that DHHS allow and clarify
multiple interpretations of risk pocling. One key concern with adverse selection, even if risk is
pooled inside and outside an Exchange, is that insurers can establish initial and renewal pricing
for products (not for individuals as prohibited by the faw) based on the assumed risk selection
and actual risk experience of a product. This is # concern if different products are offered inside
and outside an Exchange as the products could segment risk and lead to sicker people with
higher premiums enrotled in certain products over time in the Exchange versus the outside
market. This concern could be addressed in multiple ways. First, States could require all products
offered in the Exchange to also be offered outside the Exchange. Second, States could prohibit
insurers from using assumed risk selection and actual risk experience in the pricing of products.
So, essentiaily insurers would be required to base pricing on the trend of the whole market
adjusted for product characteristics (trends associated with certain benefits and network
providers) and modified community rating and wellness discounts for individual enrcliees.
However, it is unclear whether insurers can adequately separate the trends in the characteristics
of products from those of the group of members entoiled or whether regulators can adequately
ensure that insurers are not incorporating risk selection/experience into product pricing.

Another point of clarification that is needed is how the risk pooling provisions apply to
Exchanges that serve as a group purchaser, If States choose (o negotiate with plans in the
Exchange to get additional discounts or services, they will need clarification whether the single
risk pool applies and whether those discounts/services would be extended to plans sold outside
the Exchange. If the single risk pool and same premium rules apply then the discussion above
applies, but it is unclear how the Exchangs can achieve significant savings compared to the
outside market, However, if these rules do not apply, using the Exchange (o negotiate additional
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discounts or services could discourage participation by insurers. It could also prompt insurers to
attempt to attract the best risk outside of the Exchange (since membership in an Exchange is not
as constant as with employer group purchasing) and the market could experience adverse
selection, particularly for small groups.

Rased on the above discussion, we ask that DHHS allow for the maximumn level of flexibility
allowed under the law regarding certification and the interpretation of risk pooling. This will
give States the flexibility to explore which Exchange rale {Facilitator, Selector, Purchaser} and
scope best fits their market, achieves State goals of improved market value, and best addresses
issues of adverse selection. -

2. What facters should be considered in developing the Section 1311{c) certifieation
eriteria? To what extent do States currently have similay requivements or standards for
plans in the individual ard group markets?

As discussed sbove, certification criteria will be one of the major areas where States need the
flexibility to develop innovative solutions that meet the needs of their markets. We ask tha
DHHS give States the flexibility to determine the certification requirements that are appropriate
for their markets, particularly in the areas of marketing and network adequacy where differences
in requirements that apply inside and outside an Exchange could lead to adverse selection,

2. What issues need to be considered in establishing appropriate standards for ensuring a
sufficient choiee of providers and providing information on the availability of providers?

Network adequacy requirements are an important protection to ensure that consumers have
access (o critical care when they need it. A health plan should not be allowed to limit the
availability of services in an attempt to manipulate risk selection, However, rules that are too
tight could restrict the ability of health plans to limit provider networks to the most efficient
providers. In 2008, Minnesota enacted nation-leading reforms to improve quality and reduce cost
through measurement, transparency, care redesign, and payment reform. These reforms provide
market incentives for providers to improve the value of care they provide and for health plans to
include and incent consumer use of the most valuable providers in their network, Network
adequacy requirements that require health plans to be overly inclusive of providers in their
network will set back the efforts of States like Minnesota to improve quality and reduce cost in
the health care delivery system. We ask that DHHS give States the maximum level of flexibility
to determine the appropriate network adequacy and transparency requirements for their markets,

b, What issues need to be considered in establishing appropriate minimum standards for
marketing of QHPs and enforcement of those standards? What are appropriate Federal
and State roles in marketing oversight?

To address the potential for adverse selection inside and outside an Exchenge, we ask that federal
marketing requirements for the Exchange defer to State marketing rules. To avoid duplication of
regulation, reduce administrative/operating costs, and utilize existing experience and expertise
effectively, Stale insurance regulators should continue to bear the primary responsibility for
setting and enforcing marketing standards.
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3. What factors are needed to facilitate participation of a sufficient mix of QHPs in the
Exchanges to meet the needs of consumers? '

Please see our response o #1 in this section, We ask that States be given the flexibility to explore
which Exchange role (Facilitator, Selector, Purchaser) and scope best fits their market, achieves
State goals of improved market value, and best addresses issues of adverse selection. States will
need to balance their goals for an BExchange around value, affordability, ease of consumer use,
choice, competition, innovation, transparency, and delivery system reform against the potential
for adverse selection when deciding what healtlh insurers and products should participate in the
Exchange versus the outside market,

5, What factors are iraportant in establishing minimum requirements for the sctaarial
vakue/level of coverage? '

The definition of the essential benefit set will affect the affordability of insurance offered to
consurers and could potentially have an impact on State budgets. Therefore, we ask that DHHS
work early with States in the development process of the essential benefit set. Clarity regarding
how the actuarial value levels of products will be reviewed and approved is also needed.

We also ask that DHHS clarify the mechanism through which the cost of additional benefits
ahove the essential benefit set will be evaluated to determine State fiscal responsibilities. There
may be instances where State additions to the essential benefit set or changes fo the delivery of
essential benefits could reduce rather than increase costs for insurance and subsidies, With this in
mind, we ask that DHHS remain open to creative ideas by States (o use potential subsidy savings
for things such as additional consumer assistance or market incentives for value-based
purchasing.

9. To what extent are States considering setting up State Basic Health Plans under Seetion
1331 of the Act? ' :

in order for States to assess the advantages and disadvantages of the Basic Health Plan option,
early guidance on the parameters for the essential benefit set is needed. This is particularly
important for States like Minnesota that operate a State-based coverage program like
MinnesotaCare. Given that federal funding for a Basic Health Plan wili be based on the value of
the essential benefit set for the second-lowest cost Silver Plan in the Exchange, early guidance on
the essential benefit set is needed. Barly guidance will allow States to compare the coverage and
figcal impacts of subsidies for private Exchange coverage, the Basic Health Plan option, and
existing State-based coverage programs for individuals between 13 3% and 200% of the federal

poverty level.
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E. Quality

1. What factors are most important for consideration in establishing standards for & plan
rating system?

States vary in regard to the type of information available on quality, cost, and enrollee
satisfaction for health insurers and health care providers, Thus, DHHS should establish a
minimum standard based on existing information from local accreditation organizations and
allow States to expand from this base. In 2008, Minnesota enacted nation-leading reforms to
improve quality and reduce cost through measurerent, transparency, care redesign, and payment
reform. These reforms provide market incentives for providers to improve the value of care they
provide and for health pians to include and incent consumer use of the most valuable providers in
their network. Key components of this reform include new and enhanced measurement activities
and transparency of cost and quality information for health care providers. We ask that DHHS
give States the maximum level of flexibility to determine cost, quality, and enrollee satisfaction
metrics for the Exchange. We specifically ask that DHHS refrain from establishing a rating
system thaf would prevent States like Minnesota from incorporating their nation-leading reforms
into the Exchange to help consumers make more informed health care decisions.

G. Enrollment and Eligihility

1. What are the advantages and issues associated with various options for setting the
duration of the open enrdallment period for Exchanges for the first year and subsequent
years? What factors are important for developing criteria for special enrollment periods?

PPACA requires Exchanges to provide annual and special open enrollment periods to mifigate
adverse selection that would otherwise occur if people were guaranteed enrollment at 2
modified-community rated price at any time of the year (i.e. people only enrolling in coverage
when they are sick, thus creating a sicker risk pool and higher overall premiums). In developing
annuel and special enrollment periods, States should have the flexibility to structure them in
ways that best mitigate adverse selection. This flexibility should include the ability for insurers -
to underwrite outside of open enroliment periods, :

States should also have the flexibility to consider various options for open enrollment periods.
For example, some States may want to have open enrollment perjods oceur at the end of the year
for plan years starting in January. Some States may want (o have open enrollment periods that
more closely match the federal tax return cycle (for example, open enroliment in the spring fora
July 1 plan year). This would allow federal income tax information, for which subsidy and
Medicaid eligibility will be based, to be more up fo date. It would also allow States {0 build on
the awareness of the fax filing deadline to increase awareness and enroliment in health insurance
coverage. Other States may opt for a rolling open enroliment period (L.e. related to & person’s
birthday) to mote evenly distribute entollment and associated resource needs throughout the
vear, States should have the flexibility to consider these and other options for open and special
enrollment periods.
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2. What are some of the key considerations associated with conducting online enrollment?

The online eligibility and enrollment systern should be as simple to use as possible for
consumers and thus, should be streamlined for those who are potentially eligible for Medicaid or
subsidies and those not eligible for subsidies. The extent to which the application and enroliment
process can be a fally online process will depend in part on how much information applicants
will be required to submit that is not in a searchable database accessible by an Exchange or State.
If applicants are required to submit paper copices of pay stubs, business records, birth certilicates,
tax records, letiers from doctors proving pregnancy, etc. (as Medicaid applicants are required to
do today), this limits the extent to which the process can be a purely online process.

3, How can eligibility and enroliment be effectively coordinated between Medieaid, CHIP,
and Exchanges? How could eligibility systems be designed or adapted to accomplish this?
What steps can be taken to ease consumer navigation befween the programs and ease
administrative burden? What are the key considerations related to States using Exchange
or Medicaid/CHIP application information to determine eligibility for all three programs?

Eligibility and enrollment can be most effectively coordinated when policies and processes are
aligned and simplified. The PPACA scems to envision a “no wrong doot™ approach to eligibility
and enrollment for both Medicaid/CHIP and the Exchange. Varying requirements for verification
of information for the Exchange and Medicaid/CHIP will complicate eligihility determinations
‘and confuse clients. _

One of the most significant potential disconnects between the Exchanges and the current
Medicaid/CHIP eligibility process is that eligibility for Exchange subsidies and Medicaid could
be different. Eligibitity for Exchange subsidies will be based on income reported in the previous
year tax return, while the PPACA says that for Medicaid, eligibility will still be determined “as
of the point in time an application is processed” (Section 2002 (a) amending 42 U.5.C. 1396 a (¢}
(14) (H)). Addressing this disconnect will be critical to simplifying and coordinating enroliment
and easing administrative burden. It will also be one of the key considerations refated to States
using Exchange or Medicaid/CHIP application information to determine eligibility, The highest
ievel of coordination and lowest level of administrative cost is achieved if the eligibility
requirements for the Exchange and Medicaid are the same, except for income level.

Uniform application of other eligibility criteria, such as household size calculation and
citizenship/identity documentation, would also promote the “no wrong door” system envisioned
in the PPACA. Differences in household size caloulation between the Exchange and
Medicaid/CHIP could be particularly vexing for both program administrators and individuals.

4. Wit kinds of data linkages do State Medicaid and CHIP agencies currently have with
other Federal and State agencies and data sources? How can the implementation of
Exchanges help to streamline these processes for States, and how can these linkages be
leveraged to support Exchange operations?

Minnesota has access to wage information collected by the Department of Employment and

Economic Development (DEED). Such information is not available for setf-employed
individuals. Minnesota also can verify an individual’s Social Security number and receipt of
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Sociat Security benefits thmugh the Social Security Administration. Limited information on tax
returns is available from the Department of Revenue,

These existing data-sharing partnerships could facilitate eligibifity determination for Exchanges.
We suggest that implementation of Exchanges also be accompanied by enhanced interstate data
systems that facilitate the sharing of basic eligibility information. Federal support and guidance

for the development of such systems would be helpful,

H., Qutreach

7. What resources are necded for Navigator programs? To what extent do States currently
have programs in place that can be adapted to serve as patient Navigators?

Minnesota has considerable experience working with community organizations to assist with
State public program enrollment and with business organizations including brokersfagents to
assist individuals and employers understand and obtain health insurance coverage. We ask that
DHEHS refrain from establishing strict guidelines for the responsibilities and requirements of
Navigators. The roles and training needs of Navigators may vary depending on how States and
Exchanges may want to use them to help various populations with different needs understand
and obtain health insurance coverage.

I. Rating Areas

1. To what extent do States currently utilize established premium rating aveas? What are
the typical geographical boundaries of these premium rating areas (e.g., Statewide,
regional, county, etc.)? What are the pros and cons associated with interstate, statewide,
and sub-State premium rating areas? What insurance markets are typically required to
utilize these premiwm rating areas?

Minnesota does not use established premium rating areas. State law allows insurers to establish
seographic rating areas, but these areas must include at least seven contiguous counties and be
actuarially approved.

¥, Emnplover Participation

4. What ofher jssues are there of interest to empleyers with respeet to their participation in
Exchanges? :

Minnesota has dene studies with small employers in recent years related to health insurance
coverage. Smail employers in these studies have reporied that cost, lack of predictability, and
administrative burden associated with obtaining and maintalning health insurance coverage are
factors that play into their decision to offer coverage. An Exchange could help employers by
establishing a defined contribution approsch to coverage. This approach could reduce costs for
employers, provide a way for employers to better predict future health insurance costs, and
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reduce administrative burden as the choice of coverage would reside with the employee versus
the employer. If an employer chooses an Exchange to allow its employees their choice of health
- plans and products, the ability to write a single check each month to the Exchange will be
particularly helpful to employers to simplify the administrative process, Clarification that this is
an acceptable Exchange function would be helpful.

States and emplovers also need clarification regarding defined contribution and whether it is
acceptable for preriums to vary according to the modified community rating factors such as age
and geography allowed under the law. For example, will it be acceptable for premiums for older
employees to be higher than those for younger employees in the same company? According to
29 CFR 1625.10 (d) (4 (ii), it appears that premium differentiation by age is not considered
discrimination for groups as long as the proportion of total premium required to be paid by
participants does not increase with age. Clarification of this point would be helpfui, especially
for modified community rating factors other than age.

L. Risk Adjustment, Reinsurance, and Risk Corridors

1. To what extent de States currently collect demographic and other information, such as
frealth status, claims history, or medical conditions under treatment on enrollees in the
individual and small group markets that could be used for visk adjustment? What kinds of
resources and authorities would States need in order to collect information for risk
adjustment of plans offered inside and outside of the Exchanges?

The type and level of information currently collected within States related to health status, claims
history, and medical conditions varies significantly by State. In 2008, Minnesota enacted heaith
reform legislation that enabled the collection of encounter data from all health plans operating in
the State, including the Medicaid and Medicare programs. This data is being used to establish an
all payer claims database (APCD) for the purpose of creating composite cost and quality
measures for health care providers.

Under the PPACA, DHHS s instructed 1o work in consultation with States to establish criteria
and methods for risk adjustment for individual and small group plans inside and outside an
Exchange. Given that the availability of data sources varies significantly by State, we ask that
DS refrain from establishing a “one size fits all” approach to risk adjusiment. Some States
may only be able to establish a back end approach to risk adjustment that s more similar to 2
reinsurance mechanism with payments received after claims are incuired. However, other States
have data that could potentiaily allow them to establish a front end approach to risk adjustment

-~ with payments disbursed to insurers at enroliment. This type of risk adjustment mechanism could
‘ncent insurers to want to enrol] and effectively manage the care of high risk individuals, instead
of reimbursing insurers for incusred levels of spending that may not encourage effective care
management of high risk individuals. States may alsc determine that front end and back end risk
adjustment mechanisms are needed. Based on this discussion, we ask that DHHS allow States to
develop a risk adfustment mechanism that best fits their markets instead of establishing a single
federal standard,
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10, Are there non-Federal instances in which reinsurance and/er risk corridors and/or risk
adjustment were used together? What kinds of special considerations are important when
implementing multiple risk selection mitigation strategies at once?

The PPACA recognizes the need to have a stable marketplace with the creation of risk selection
mitigation strategies, However, there remains the need for clarity around the order in which the
reinsurance, risk corridor, and risk adjusiment mechanisms oceur. Each of these components are
crucially interrelated and must be analyzed and implemented with this in mind. With respect to
the reinsurance mechanism specifically, we ask that DHHS clarify that all dollars collected
within a State for reinsurance be used to maintain a stabilized market in that particular State,
Funding from one State should not be used to subsidize another State.

N, Comments Regarding Exchange Operations

I. What other considerations related to the operations of Exchanges should be addressed?
If your guestions related to the operations of Exchanges have not been asked, or you would
jike to add additional comments, you may do so here,

Under Section 1201 of the PPACA, DHHS is instructed to creste a 10-State Wellness Program
Demonstration Project no later than July 1, 2014 to allow insurers to apply weliness discounts
permitted for group plans of up to 30-50% to the individual market. For States considering a
possible merger of their small group and individual markets, this demonstration project would
allow wellness discounts to apply in the same way to small group and individual market
membess. Thus, we recommend that DHHS allow this demonstration project to coincide with the
implementation of Exchanges and that preference for participation in the demonstration project
be given fo States that intend to merge their small group and individual markets.
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